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You will note thot this communication does not discuss any medical situation. That is

reviewed by our Medicol Director. The only eligibility factor that is being addressed in this

email is whether we ere oble to provide the specific occommodotion and mointoin the

operation of the school.

lnformation form EEOC Website

UNDUE I{ARDSHIP ISSUES-(rrz).

An employer does not have to provide a reasonable accommodation that

would cause an "undue hardship" to the employer. Generalized conclusions

will not suffice to support a claim of undue hardship. lnstead, undue hardship

must be based on an individualized assessment of current circumstances that

show that a specific reasonable accommodation would cause significant

difficulty or expense.(113)A determination of undue hardship should be based

on several factors, including:

. the nature and cost of the accommodation needed;

. the overall financial resources of the facility making the reasonable

accommodation; the number of persons employed at this facility; the

effect on expenses and resources of the facility;

. the overall financial resources, size, number of employees, and type

and location of facilities of the employer (if the facility involved in the

reasonable accommodation is part of a larger entity);

. the type of operation of the employer, including the structure and

functions of the workforce, the geographic separateness, and the

administrative or fiscal relationship of the facility involved in making the

accommodation to the employer;

. the impact of the accommodation on the operation of the facility.itt+;

The ADA's legislative history indicates that Congress wanted employers to

consider all possible sources of outside funding when assessing whether a

particular accommodation would be too costly.ltts) Undue hardship is

determined based on the net cost to the employer. Thus, an employer should

determine whether funding is available from an outside source, such as a

state rehabilitation agency, to pay for all or part of the accommodation.lttol ln

addition, the employer should determine whether it is eligible for certain tax

credits or deductions to offset the cost of the accommodation. Also, to the

extent that a portion of the cost of an accommodation causes undue
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hardship, the employer should ask the individual with a disability if s/he will

pay the difference.

lf an employer determines that one particular reasonable accommodation will

cause undue hardship, but a second type of reasonable accommodation will

be effective and will not cause an undue hardship, then the employer must

provide the second accommodation.

An employer cannot claim undue hardship based on employees' (or

customers') fears or prejudices toward the individual's disability.lttzy Nor can

undue hardship be based on the fact that provision of a reasonable

accommodation might have a negative impact on the morale of other

employees. Employers, however, may be able to show undue hardship where

provision of a reasonable accommodation would be unduly disruptive to other

employees's ability to work.

ExampleA An employee with breast cancer is undergoing chemotherapy. As

a consequence of the treatment, the employee is subject to fatigue and finds

it difficult to keep up with her regular workload. So that she may focus her

reduced energy on performing her essential functions, the employer transfers

three of her marginal functions to another employee for the duration of the

chemotherapy treatments. The second employee is unhappy at being given

extra assignments, but the employer determines that the employee can

absorb the new assignments with little effect on his ability to perform his own

assignments in a timely manner. Since the employer cannot show significant

disruption to its operation, there is no undue hardship.lttay

Examp_le B:.A convenience store clerk with multiple sclerosis requests that he

be allowed to go from working fulltime to part- time as a reasonable

accommodation because of his disability. The store assigns two clerks per

shift, and if the first clerk's hours are reduced, the second clerk's workload will

increase significantly beyond his ability to handle his responsibilities. The

store determines that such an arrangement will result in inadequate coverage

to serve customers in a timely manner, keep the shelves stocked, and

maintain store security. Thus, the employer can show undue hardship based

on the significant disruption to its operations and, therefore, can refuse to

reduce the employee's hours. The employer, however, should explore

whether any other reasonable accommodation will assist the store clerk

without causing undue hardship.
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43. Must an employer modify the work hours of an employee with a

disability if doing so would prevent other employees from performing

their jobs?

No. lf the result of modifying one employee's work hours (or granting

leave) is to prevent other employees from doing their jobs, then the

significant disruption to the operations of the employer constitutes an

undue hardship.

Examp_!il\.A crane operator, due to his disability, requests an

adjustment in his work schedule so that he starts work at 8:00 a.m.

rather than 7:00 ?.ffi., and finishes one hour later in the evening. The

crane operator works with three other employees who cannot perform

their jobs without the crane operator. As a result, if the employer grants

this requested accommodation, it would have to require the other three

workers to adjust their hours, find other work for them to do from 7:00 to

8:00, or have the workers do nothing. The ADA does not require the

employer to take any of these actions because they all significantly

disrupt the operations of the business. Thus, the employer can deny the

requested accommodation, but should discuss with the employee if

there are other possible accommodations that would not result in undue

hardship.

Examp-ls B:.A computer programmer works with a group of people to

develop new software. There are certain tasks that the entire group

must perform together, but each person also has individual

assignments. lt is through habit, not necessity, that they have often

worked together first thing in the morning.

The programmer, due to her disability, requests an adjustment in her

work schedule so that she works from 10:00 a.m. - 7:00 p.m. rather

than 9:00 a.m. - 6:00 p.m. ln this situation, the employer could grant the

adjustment in hours because it would not significantly disrupt the

operations of the business. The effect of the reasonable

accommodation would be to alter when the group worked together and

when they performed their individual assignments.

44. Can an employer deny a request for leave when an employee cannot

provide a fixed date of return?
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Providing leave to an employee who is unable to provide a fixed date of

return is a form of reasonable accommodation. However, if an employer

is able to show that the lack of a fixed return date causes an undue

hardship, then it can deny the leave. ln certain circumstances, undue

hardship will derive from the disruption to the operations of the entity

that occurs because the employer can neither plan for the employee's

return nor permanently fill the position. lf an employee cannot provide a

fixed date of return, and an employer determines that it can grant such

leave at that time without causing undue hardship, the employer has the

right to require, as part of the interactive process, that the employee

provide periodic updates on his/her condition and possible date of

return. After receiving these updates, employers may reevaluate

whether continued leave constitutes an undue hardship.

ln certain situations, an employee may be able to provide only an

approximate date of return.(ttgl Treatment and recuperation do not

always permit exact timetables. Thus, an employer cannot claim undue

hardship solely because an employee can provide only an approximate

date of return. ln such situations, or in situations in which a return date

must be postponed because of unforeseen medical developments,

employees should stay in regular communication with their employers

to inform them of their progress and discuss, if necessary the need for

continued leave beyond what might have been granted originally.ltzoy

Examp-!gA:.An experienced chef at a top restaurant requests leave for

treatment of her disability but cannot provide a fixed date of return. The

restaurant can show that this request constitutes undue hardship

because of the difficulty of replacing, even temporarily, a chef of this

caliber. Moreover, it leaves the employer unable to determine how long

it must hold open the position or to plan for the chefs absence.

Therefore, the restaurant can deny the request for leave as a

reasonable accommodation.

Examp-le E An employee requests eight weeks of leave for surgery for

his disability. The employer grants the request. During surgery, serious

complications arise that require a lengthier period of recuperation than

originally anticipated, as well as additional surgery. The employee

contacts the employer after three weeks of leave to ask for an additional

ten to fourteen weeks of leave (i.e., a total of 18 to 22 weeks of leave).
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The employer must assess whether granting additional leave causes an

undue hardship.

45. Does a cost-benefit analysis determine whether a reasonable

accommodation will cause undue hardship?

No. A cost-benefit analysis assesses the cost of a reasonable

accommodation in relation to the perceived benefit to the employer and

the employee. Neither the statute nor the legislative history supports a

cost-benefit analysis to determine whether a specific accommodation

causes an undue hardship.(tzt) Whether the cost of a reasonable

accommodation imposes an undue hardship depends on the

employer's resources, not on the individual's salary, position, or status

(e.9., fulltime versus part-time, salary versus hourly wage, permanent

versus temporary).

46. Can an employer claim undue hardship solely because a reasonable

accommodation would require it to make changes to property owned by

someone else?

No, an employer cannot claim undue hardship solely because a

reasonable accommodation would require it to make changes to

property owned by someone else. ln some situations, an employer will

have the right under a lease or other contractual relationship with the

property owner to make the type of changes that are needed. lf this is

the case, the employer should make the changes, assuming no other

factors exist that would make the changes too difficult or costly. lf the

contractual relationship between the employer and property owner

requires the owner's consent to the kinds of changes that are required,

or prohibits them from being made, then the employer must make good

faith efforts either to obtain the owner's permission or to negotiate an

exception to the terms of the contract. lf the owner refuses to allow the

employer to make the modifications, the employer may claim undue

hardship. Even in this situation, however, the employer must still

provide another reasonable accommodation, if one exists, that would

not cause undue hardship.

Examp-lc:\: X Corp., a travel agency, leases space in a building owned

by Z Co. One of X Corp.'s employees becomes disabled and needs to

use a wheelchair. The employee requests as a reasonable
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accommodation that several room dividers be moved to make his work

space easily accessible. X Corp.'s lease specifically allows it to make

these kinds of physical changes, and they are othenruise easy and

inexpensive to make. The fact that X Corp. does not own the property

does not create an undue hardship and therefore it must make the

requested accommodation.

Examp_ls B:. Same as Example A, except that X Corp.'s lease requires it

to seek Z Co.'s permission before making any physical changes that

would involve reconfiguring office space. X Corp. requests that Z Co.

allow it to make the changes, but ZCo. denies the request. X Gorp. can

claim that making the physical changes would constitute an undue

hardship. However, it must provide any other type of reasonable

accommodation that would not involve making physical changes to the

facility, such as finding a different location within the office that would be

accessible to the employee.

An employer should remember its obligation to make reasonable

accommodation when it is negotiating contracts with property owners.

(rzz) Similarly, a property owner should carefully assess a request from

an employer to make physical changes that are needed as a

reasonable accommodation because failure to permit the modification

might constitute "interference" with the rights of an employee with a

disability.ltzsy ln addition, other ADA provisions may require the property

owner to make the modifications.itz+;

D. Reasonable Accommodation
Under the ADA, reasonable accommodations are adjustments or modifications

provided by an employer to enable people with disabilities to enjoy equal

employment opportunities. lf a reasonable accommodation is needed and

requested by an individual with a disability to apply for a iob, pertorm a iob, or

enjoy benefits and privileges of employment, the employer must provide it

unless it would pose an undue hardship, meaning significant difficulty or
expense. An employer has the discretion to choose among effective

accommodations. Where a requested accommodation would result in undue

hardship, the employer must offer an alternative accommodation if one is

available absent undue hardship. /n discussing accommodation requesfg
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employers and employees may find it helpful to consult the Job

Accommodation Network (JAN) website for types of
accommodations, www.askjan.org. JAN's materials specific to COVID-19 are

at hfi Mkj a n nrg /b p i c s/C OV I D - 1 L cf m.

D.1. lf a job may only be performed at the workplace, are

there reasonable accommodations for individuals with disabilities,
absent undue hardship_, that could offer protection to an employee who,

due to a preexisting disability, is at higher risk from COVID-19? (4/9/20)

There may be reasonable accommodations that could offer prelection-ta@

individual whose disability-p$S hjm-algreater risk from COVID-19 and who

therefore requests such actions to eliminate possible exposure. Even with the

constraints imposed by a pandemic, Some accommodations may meet an

employee's needs on a temporary basis without causing undue hardship on the

employer.

Low-cost solutions achieved with materials already on hand or easily obtained

may be effective. lf not already implemented for all employees,

accommodations for those who request reduced contact with others due to a

disability may include changes to the work environment such as designating

one-way aisles; using plexiglass, tables, or other barriers to ensure minimum

distances between customers and coworkers whenever feasible per CDC

guidance or other accommodations that reduce chances of exposure.

Flexibility by employers and employees is important in determining if some

accommodation is possible in the circumstances. Temporary job restructuring of

marginaljob duties, temporary transfers to a different position, or modifying a

work schedule or shift assignment may also permit an individual with a disability

to perform safely the essential functions of the job while reducing exposure to

others in the workplace or while commuting.

D.2. lf an employee has a preexisting mental illness or disorder that has

been exacerbated bythe GOVID-l9 pandemic, may he now be entitled to
a reasonable accommodation (absent undue hardshipl? (4/9/20)

Although many people feel significant stress due to the COVID-19 pandemic,

employees with certain preexisting mental health conditions, for example,

anxiety disorder, obsessive-compulsive disorder, or post-traumatic stress

disorder, may have more difficulty handling the disruption to daily life that has

accompanied the COVID-1 9 pandemic.
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As with any accommodation request, employers may: ask questions to

determine whether the condition is a disability; discuss with the employee how

the requested accommodation would assist him and enable him to keep

working; explore alternative accommodations that may effectively meet his

needs; and request medical documentation if needed.

D.3. ln a workplace where all employees are required to telework during

this time, should an employer postpone discussing a request from an

employee with a disability for an accommodation that will not be needed

until he returns to the workplace when mandatory telework ends? (4/9/20)

Not necessarily. An employer may give higher priority to discussing requests

for reasonable accommodations that are needed while teleworking, but the

employer may begin discussing this request now. The employer may be able to

acquire all the information it needs to make a decision. lf

a reasonable accommodation is granted, the employer also may be able to

make some arrangements for the accommodation in advance.

D.4. What if an employee was already receiving
a reasonable accommodation prior to the COVID-l9 pandemic and now

requests an additional or altered accommodation? (4/9/20)

An employee who was already receiving a reasonable accommodation prior to

the COVID-19 pandemic may be entitled to an additional or altered

accommodation, absent undue hardship. For example, an employee who is

teleworking because of the pandemic may need a different type of
accommodation than what he uses in the workpleec.The employer may

discuss with the employee whether the same or a different disability is the basis

for this new request and why an additional or altered accommodation is

needed.

D.5. During the pandemic, if an employee requests an accommodation
for a medical condition either at home or in the workplace, may an

employer still request information to determine if the condition is a
disability? Gn7/20)

Yes, if it is not obvious or already known, an employer may ask questions or

request medical documentation to determine whether the employee has a

"disability" as defined by the ADA (a physical or mental impairment that

substantially limits a major life activity, or a history of a substantially limiting

impairment).
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D.6. During the pandemic, may an employer still engage in the interactive
process and request information from an employee about why an

accommodation is needed? (4/17/20)

Yes, if it is not obvious or already known, an employer may ask questions or

request medical documentation to determine whether the employee's disability

necessitates an accommodation, either the one he requested or any

other. Possible questions for the employee may include: (1) how the disability

creates a limitation, (2) how the requested accommodation will effectively

address the limitation, (3) whether another form of accommodation could

effectively address the issue, and (4) how a proposed accommodation will

enable the employee to continue performing the "essential functions" of his

position (that is, the fundamentaljob duties).

D.7. lf there is some urgency to providing an accommodation, or the
employer has limited time available to discuss the request during the
pandemic, may an employer provide a temporary
accommodation? (4/1 7/20)

Yes. Given the pandemic, some employers may choose to forgo or shorten the

exchange of information between an employer and employee known as the

"interactive process" (discussed in D.5 and D.6., above) and grant the request.

ln addition, when government restrictions change, or are partially or fully lifted,

the need for accommodations may also change. This may result in more

requests for short-term accommodations. Employers may wish to adapt the

interactive process-and devise end dates for the accommodation-to suit

changing circumstances based on public health directives.

Whatever the reason for shortening or adapting the interactive process, an

employer may also choose to place an end date on the accommodation (for

example, either a specific date such as May 30, or when the employee returns

to the workplace part- or full-time due to changes in government restrictions

limiting the number of people who may congregate). Employers may also opt to

provide a requested accommodation on an interim or trial basis, with an end

date, while awaiting receipt of medical documentation. Choosing one of these

alternatives may be particularly helpful where the requested accommodation

would provide protection that an employee may need because of a pre-existing

disability that puts her at greater risk during this pandemic. This could also

aBply. to employees who have disabilities exacerbated by the pandemic.
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Employees may request an extension that an employer must consider,

particularly if current government restrictions are extended or new ones

adopted.

D.8. May an employer invite employees now to ask
for reasonable accommodations they may need in the future when they

are permitted to return to the workplace? (4/17/20; updated 9/8/20 to

address stakeholder q uestion s)

Yes. Employers may inform the workforce that employees with disabilities may

request accommodations in advance that they believe they may need when the

workplace re-opens. This is discussed in greater detail in Question G.6. lf

advance requests are received, employers may begin the "interactive process"

- the discussion between the employer and employee focused on whether the

impairment is a disability and the reasons that an accommodation is needed. lf

an employee chooses not to request accommodation in advance, and instead

requests it at a later time, the employer must still consider the request at that

time.

D.9. Are the circumstances of the pandemic relevant to whether a
requested accommodation can be denied because it poses an undue

hardship? (4/17/20)

Yes. An employer does not have to provide a

particular reasonable accommodation if it poses an "undue hardship-," which

means "significant difficulty or expense." As described in the two questions that

follow, in some instances, an accommodation that would not have posed an

undue hardship prior to the pandemic may pose one now.

D.{0. What types of undue hardship considerations may be relevant to
determine if a requested accommodation poses "significant difficulty"
during the GOVID-I9 pandemic? (4/17/20)

An employer may consider whether current circumstances create "significant

difficulty" in acquiring or providing certain accommodations, considering the

facts of the particular job and workplace. For example, it may be significantly

more difficult in this pandemic to conduct a needs assessment or to acquire

certain items, and delivery may be impacted, particularly for employees who

may be teleworking. Or, it may be significantly more difficult to provide

employees with temporary assignments, to remove marginal functions, or to

readily hire temporary workers for specialized positions. lf a particular
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accommodation poses an undue hardship, employers and employees should

work together to determine if there may be an alternative that could be provided

that does not pose such problems.

D.11. What types of undue hardship considerations may be relevant to
determine if a requested accommodation poses "significant expense"
during the COVID-I9 pandemic? (4/17/20)

Prior to the COVID-19 pandemic, most accommodations did not pose a

significant expense when considered against an employer's overall budget and

resources (always considerlng the budgeUresources of the entire entity and not
just its components). But, the sudden loss of some or all of an employer's

income stream because of this pandemic is a relevant consideration. Also

relevant is the amount of discretionary funds available at this time-when
considering other expenses-and whether there is an expected date that

current restrictions on an employer's operations will be lifted (or new restrictions

will be added or substituted). These considerations do not mean that an

employer can reject any accommodation that costs money; an employer must

weigh the cost of an accommodation against its current budget while taking into

account constraints created by this pandemic. For example, even under current

circumstances, there may be many no-cost or very low-cost accommodations.

D.12. Do the ADA and the Rehabilitation Act apply to applicants or
employees who are classified as "critical infrastructure workers" or
"essential critical workers" by the CDG? (4/23/20)

Yes. These CDC designations, or any other designations of certain employees,

do not eliminate coverage under the ADA or the Rehabilitation Act, or any other

equal employment opportunity law. Therefore, employers receiving requests

for reasonable accommodation under the ADA or the Rehabilitation Act from

employees falling in these categories of jobs must accept and process the

requests as they would for any other employee. Whether the request is granted

will depend on whether the worker is an individual with a disability, and whether

there is a reasonable accommodation that can be provided absent undue

hardship.

D.13. ls an employee entitled to an accommodation under the ADA in
order to avoid exposing a family member who is at higher risk of severe
illness from COVID-I9 due to an underlying medical condition? (6/11/20)
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No. Although the ADA prohibits discrimination based on association with an

individual with a disability, that protection is limited to disparate treatment or

harassment. The ADA does not require that an employer accommodate an

employee without a disability based on the disability-related needs of a family

member or other person with whom she is associated.

For example, an employee without a disability is not entitled under the ADA to

telework as an accommodation in order to protect a family member with a

disability from potential COVID-19 exposure.

Of course, an employer is free to provide such flexibilities if it chooses to do so.

An employer choosing to offer additional flexibilities beyond what the law

requires should be careful not to engage in disparate treatment on a protected

EEO basis.

D.14. When an employer requires some or all of its employees to
telework because of GOVID-I9 or government officials require employers
to shut down their facilities and have workers telework, is the employer
required to provide a teleworking employee with the
same reasonable accommodations for disability under the ADA or the
Rehabilitation Act that it provides to this individual in the

workplace? (9/8/20; adapted from 3/27/20 Webinar Question 20)

lf such a request is made, the employer and employee should discuss what the

employee needs and why, and whether the same or a different accommodation

could suffice in the home setting. For example, an employee may already have

certain things in their home to enable them to do their job so that they do not

need to have all of the accommodations that are provided in the workplace.

Also, the undue hardship considerations might be different when evaluating a

request for accommodation when teleworking rather than working in the

workplace. A reasonable accommodation that is feasible and does not pose an

undue hardship in the workplace might pose one when considering

circumstances, such as the place where it is needed and the reason for

telework. For example, the fact that the period of telework may be of a

temporary or unknown duration may render certain accommodations either not

feasible or an undue hardship. There may also be constraints on the normal

availability of items or on the ability of an employer to conduct a necessary

assessment.
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As a practical matter, and in light of the circumstances that led to the need for

telework, employers and employees should both be creative and flexible about

what can be done when an employee needs a reasonable accommodation for

telework at home. lf possible, providing interim accommodations might be

appropriate while an employer discusses a request with the employee or is

waiting for additional information.

D.l5. Assume that an employer grants telework to employees for the
purpose of slowing or stopping the spread of GOVID-l9. When an

employer reopens the workplace and recalls employees to the worksite,

does the employer automatically have to grant telework as

a reasonable accommodation to every employee with a disability who
requests to continue this arrangement as an ADA/Rehabilitation Act
accommodation? (9/8/20; adapted from 3/27/20 Webinar Quesfion 21)

No. Any time an employee requests a reasonable accommodation, the

employer is entitled to understand the disability-related limitation that

necessitates an accommodation. lf there is no disability-related limitation that

requires teleworking, then the employer does not have to provide telework as

an accommodation. Or, if there is a disability-related limitation but the employer

can effectively address the need with another form

of reasonable accommodation at the workplace, then the employer can choose

that alternative to telework.

To the extent that an employer is permitting telework to employees because of

COVID-19 and is choosing to excuse an employee from performing one or

more essential functions, then a request-after the workplace reopens-to
continue telework as a reasonable accommodation does not have to be granted

if it requires continuing to excuse the employee from performing an essential

function. The ADA never requires an employer to eliminate an essential

function as an accommodation for an individual with a disability.

The fact that an employer temporarily excused performance of one or more

essential functions when it closed the workplace and enabled employees to

telework for the purpose of protecting their safety from COVID-19, or otherwise

chose to permit telework, does not mean that the employer permanently

changed a job's essential functions, that telework is always a feasible

accommodation, or that it does not pose an undue hardship. These are fact-

specific determinations. The employer has no obligation under the ADA to

refrain from restoring all of an employee's essential duties at such time as it
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chooses to restore the prior work arrangement, and then evaluating any

requests for continued or new accommodations under the usual ADA rules

D.16. Assume that prior to the emergence of the GOVID-19 pandemic, an

employee with a disability had requested telework as

a reasonable accommodation. The employee had shown a disability-
related need for this accommodation, but the employer denied it because

of concerns that the employee would not be able to perform the essential
functions remotely. ln the past, the employee therefore continued to come

to the workplace. However, after the COVID-19 crisis has subsided and

temporary telework ends, the employee renews her request for telework
as a reasonable accommodation. Gan the employer again refuse the

request? (9/8/20; adapted from 3/27/20 Webinar Quesfion 22)

Assuming all the requirements for such a reasonable accommodation are

satisfied, the temporary telework experience could be relevant to considering

the renewed request. ln this situation, for example, the period of providing

telework because of the COVID-19 pandemic could serve as a trial period that

showed whether or not this employee with a disability could satisfactorily

perform all essential functions while working remotely, and the employer should

consider any new requests in light of this information. As with all

accommodation requests, the employee and the employer should engage in a

flexible, cooperative interactive process going forward if this issue does arise.

D.17. Might the pandemic result in excusable delays during the
interactive process? (9/8/20; adapted from 3/27/20 Webinar Question 19)

Yes. The rapid spread of COVID-19 has disrupted normal work routines and

may have resulted in unexpected or increased requests

for reasonable accommodation. Although employers and employees should

address these requests as soon as possible, the extraordinary circumstances

of the COVID-19 pandemic may result in delay in discussing requests and in

providing accommodation where warranted. Employers and employees are

encouraged to use interim solutions to enable employees to keep working as

much as possible.

D.l8. Federal agencies are required to have timelines in their
written reasonable accommodation procedures governing how quickly

they will process requests and provide reasonable accommodations.
What happens if circumstances created by the pandemic prevent an
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agency from meeting this timeline? (9/8/20; adapted from 3/27/20 Webinar

Question 19)

Situations created by the current COVID-19 crisis may constitute an

"extenuating circumsfsp6s"-something beyond a Federal agency's control-
that may justify exceeding the normal timeline that an agency has adopted in its

internal reasonable accommodation procedures.


